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DETAILED ACTION 

Specification 

The disclosure is objected to because of the following informalities: the word cord 
is spelled incorrectly on line 2 of page 2 in the specification, the word -with- should 
replace the word "which" on line 1 1 on page 13, lines 24 -2 on pages 24 and 25 are 
confusing, especially line 1 on page 25, and thus it is unclear what the means for 
reversible locking of the second arm segment to the motion segment unit is. 

Appropriate correction is required. 

Claim Objections 

Claim 13 is objected to under 37 CFR 1.75(c), as being of improper dependent 
form for failing to further limit the subject matter of a previous claim. Applicant is 
required to cancel the claim(s), or amend the claim(s) to place the claim(s) in proper 
dependent form, or rewrite the claim(s) in independent form. Claim 1 3 recites the same 
limitation of claim 2, both of these claims refer back to only claim 1 so claim 13 fails to 
further limit the subject matter. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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Claims 1-10 and 12-20 are rejected under 35 U.S.C. 103(a) as being obvious 
over Sherwin (3750652) in view of Brown et al (4899761). Sherwin discloses the 
claimed invention except for the device comprising the motor means specifically 
disclosed in the specification, which is a stepper motor. Sherwin discloses: a collar 
assembly (see around element 25 in Figure 1) fixedly secured to a motor means 
(element 24 in Figure 1), a screw means operatively engaged to the motor means that 
extends through the collar assembly (see around elements 22 and 23), a pair of arms 
(elements 1 1 and 12 Figure 1), with two portions for each arm (first portions can be 
seen around elements 37 and 39 and the second portions can be seen around 
elements 11 and 12 in Figure 1), a pivot collar assembly (around element 15 in Figure 
1), wherein rotation of the screw causes the pivot collar assembly to move along the 
screw means causing the first and second arm segments to move relative to each other 
whereby the remote ends of the arms move away from each other to provide a 
controllable force on adjacent portions of a motion segment unit and toward each other 
to release. Brown et al teach that it is known to provide a distractor arm assembly with a 
stepper motor to separate adjacent vertebrae of a motion segment unit of the spine at a 
constant rate of distraction (see abstract and Column 6, lines 55-6). It would have been 
obvious to one having ordinary skill in the art at the time the invention was made to 
modify the device of Sherwin with a motor means for applying a controllable force, that 
consists specifically of a stepper motor, as taught by Brown et al, to separate adjacent 
vertebrae of a motion segment unit of the spine at a constant rate of distraction. 
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Regarding claims 3 and 4, Sherwin discloses a device that has motion segment 
unit contacting devices secured to the remote ends of the arms and these devices 
consist of pins (See Figure 1 around element 44). 

Regarding claims 5 and 6, Sherwin discloses the claimed invention except for the 
device comprising a means for measuring resistance to the force applied by the motor 
means to the distractor arm assembly and this means being a load cell or strain gauge. 
Brown et al teaches a distractor arm assembly that includes a strain gauge for 
measuring the resistance to the force applied by the motor means, to allow for analysis 
of the values and allows the user to determine if surgery is needed based on the 
translated stability or instability correlations (see Columns 3-4, lines 67-16). It would 
have been obvious to one having ordinary skill in the art at the time the invention was 
made to modify the device of Sherwin with a strain gauge that measured the resistance 
applied by the motor means, as taught by 

Regarding claim 8, the screw of Sherwin can be viewed as a jackscrew. 

Regarding claim 9, Sherwin discloses the claimed invention except for the device 
comprising means for releasing the distractor arm assembly from the motor means. It 
would have been obvious to one having ordinary skill in the art at the time the invention 
was made to further modify the device of Sherwin with a means for releasing the 
distractor arm from the motor means to allow the distractor arms to be used without the 
stepper motor, many distractor arms exist in the art without a stepper motor and these 
arms are used for performing surgery in the spine or fixing the spine in a certain place, 
for example the patent to Middleton. 
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Regarding claim 10, Sherwin discloses the claimed invention except for the 
device comprising means for rotatably connecting one of the said arm segments to the 
collar assembly. The specification says it is connected to the collar by a screw, a bolt or 
the like, and the patent to Sherwin attaches an arm to the collar via a pin, (element 16 in 
Figure 1), which can be viewed as or the like however the arm is not rotatably attached. 
It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to make one of the arms of Sherman rotatably attached to increase 
the range of motion of the arm and the device for accessing more motion segments of 
the spine. 

Regarding claims 14, Sherwin discloses the claimed invention except for the 
device comprising a detection means for measuring the resistance of the pair of arms to 
the distraction and a translating means to receive the output signal and interpreting it 
into usable data. Brown et al teaches it is known to provide a distractor arm assembly 
with a detection means (strain gauge) and a translator for converting the data into 
usable data (see Columns 5-6, lines 57-14), so that these values obtained from the 
measurements can be used to compare the spinal values of the current patient with a 
normal patient for diagnosing. It would have been obvious to one having ordinary skill in 
the art at the time the invention was made to modify the device of Sherwin with a 
detection means for measuring the resistance of the pair of arms to the distraction and a 
translating means to receive the output signal and interpreting it into usable data, as 
taught by Brown et al, so that the values obtained from the measurements can be used 
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to compare the spinal values of the current patient with a normal patient and proper 
diagnosing can be conducted. 

Regarding claim 15-17, the lower portion of arms 11 and 12 can be viewed as 
legs, (see down around elements 44 and 43 in Figure 1), and the remote ends of the 
legs comprise a motion segment unit engaging assembly, that includes a pin (see 
element 44 in Figure 1). 

Regarding claims 18-20, Sherwin discloses the claimed method steps except for 
the controllable force generating data corresponding to a characteristic of the motion 
segment unit and the characteristic of the motion segment unit being stiffness. Brown et 
al teaches a distractor arm assembly that measures the stiffness of the spine using data 
generated by the controllable force and strain gauge (see Column 4 lines 32-58), to 
allow for further analysis of the spine and to determine a proper diagnosis and treatment 
for the patient. It would have been obvious to one having ordinary skill in the art at the 
time the invention was made to modify the device of Sherwin with a method step 
comprising the steps of the controllable force generating data corresponding to a 
characteristic of the motion segment unit and the characteristic of the motion segment 
unit being stiffness, as taught by Brown et al, to allow for further analysis of the spine 
and to determine a proper diagnosis and treatment for the patient. 

Claim 1 1 is rejected under 35 U.S.C. 103(a) as being unpatentable over Sherwin 
in view of Brown et al as applied to claim 3 above, and further in view of Middleton 
(5899901). It is unclear what the applicant is using for the means for reversible locking 
the second arm segment to the motion segment unit contacting device, the specification 
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does not clearly state what the means for is. Sherwin as modified discloses the claimed 
invention except for the second arm segment comprising means for reversible locking 
the second arm segment to the motion segment unit contacting device. Middle teaches 
it is known to provide a pin on the end of two arms (see around elements 102 and 104 
in Figure 18) that comprise a screw means that is capable of reversibly locking the 
second arm segment to the pins (see Columns 7-8, lines 51-16), so that the pin stays 
locked onto the spinal fixation system and makes sure contact is maintained between 
the spine and the contact device. It would have been obvious to one having ordinary 
skill in the art at the time the invention was made to modify the device of Sherwin with a 
second arm segment comprising means for reversible locking the second arm segment 
to the motion segment unit contacting device, as taught by Middleton, so that the pin 
stays locked onto the spinal fixation system and makes sure contact is maintained 
between the spine and the contact device. 

Prior Art 

The prior art made of record and not relied upon is considered pertinent to 

applicant's disclosure. 

U.S. Pat. No. 5,059,194 Michelson discloses a cervical distractor 

U.S. Pat. No. 5,308,357 Lichtman discloses a handle mechanism for manual 

instruments 

U.S. Pat. No. 6,716,218 Holmes et al disclose an instrument for bone distraction 
and compression having ratcheting tips. 
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Conclusion 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Matthew D. Dryden whose telephone number is (571) 

272- 6266. The examiner can normally be reached on Monday-Friday 8-4:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Max Hindenburg can be reached on (571) 272-4726. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 

273- 8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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